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EDITORIAL NOTES. 


In Morse v. Morse, 22 Atl. Rep. 362, it was held by the Supreme 
Judicial Court of Maine that if, upon executory agreement to sell and 
deliver goods of a certain quality, the vendor furnishes goods of an 
inferior quality, the vendee is not bound to reject the goods, but may 
set up the breach of contract in defense to an action for the price. 
Peters, C. J., examines the text books and says the best authorities 
recognize no distinction between executed and executory sales in the 
application of this remedy. Acceptance without complaint may be 
evidence of a waiver of defects, or raise a presumption that the quality 
is satisfactory, but there are circumstances under which acceptance 
raises no such presumption, and the vendee has a right to take the 
goods and muke the best of them, and bring his action for breach of 
contract as to quality, or set it up in diminution of damages in an 
action for the price. 

There is no doubt of the correctness of the decision, but the opinion 
is worth noticing as a thorough discussion of a subject on which there 
is some confusion in the cases. There certainly is a distinction between 
executory contracts of sale and evecuted sales. In the latter case, stipu- 
lations as to quality are warranties, and in the former they are strictly 
conditions, but, after acceptance, may be treated as warranties if this be 
necessary to give the vendee a remedy in an action for damages. On 
an executed sale with a warranty of quality, the better opinion is that 
there can be no rescission for breach of the warranty, but the ouly 
remedy is an action for damages or a defense to the action for the 
price. (See an article on this subject in 12 N. J. L. J. 103.) In the case 
of an executory sale, the vendee may reject the goods and refuse ta 
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pay because the contract is not fulfilled, but he is not obliged to reject 
them. It may be that he wants them even though they are not as 
good as he bargained for, or it may be, as in the present case, that the 
goods are a cargo of ice and are perisl:able. He has a right to take 
them as they are and set up in defense the partial failure of the plain- 
tiff to perform the contract on his part or bring an action for the 
breach of contract, and, as Judge Depue said, in Wolcott v. Mount, 
36 N. J. L. (7 Vr.) 262-267, “‘ whether the action shall be technically 
considered an action on a warranty or an action for non-performance 
of a contract, is entirely immaterial.” It is important, however, in 
order to rebut a presumption of waiver of the defect, that the vendee 
should promptly give notice that the goods are not accepted as satis- 
factory. See Benj. on Sales, 3 Am. ed. 888; Pars. Cont., 6 ed. 591, 
and notes; Mondel v. Steel, 8 M. & W. 858; Smith’s Leading Cases, 
notes to Chandelor v. Lopus and Cutter v. Powell. 


STRICTLY SPEAKING, a warranty is a collateral undertaking accom- 
panying the contract of sale and remains unaffected by the execution 
of the contract of sale and the transfer of the title, and the vendor, after 
the property has passed, may either sue for a breach of the warranty 
or set it up in defense to an action for the price. A condition is a 
vital part of an executory contract of sale, and so long as it is unful- 
filled the contract is not performed, and the vendor has not acquired 
a right to call upon the vendee to accept the goods and pay the price. 
If he do accept them, the condition, if it is not waived, may be treated 
as a warranty, or the non-performance of it may be considered as a 
partial failure of consideration. A good deal of the confusion in the 
books has arisen from a failure to distinguish clearly between a con- 
dition and a warranty, and from using both words in severai different 
senses. That this is so is shown very clearly in an article by William 
R. Anson, in the October number of the Law Quarterly Review, on 
** Terminology in Contract.”” Mr. Anson says condition and warranty 
have been the sources of at least as much difficulty as any of the 
terms to which he has called attention. He says the terms have been 
imported into the law of contract from the law of real property where 
their meaning is simple enough. An estate takes effect on the hap- 
pening of a condition and the grantor gives a warranty of the title, 
but a contract of sale is made up of a congeries of more or less im- 
portant promises, and the simple condition and warranty are not 
easily applicable. There is no difficulty when the contract is not to 
take effect at all until the happening of some event properly called a 
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condition. ‘ But,’ he says, “it is when we come to the amount of 
performance given by one of the parties, and defect of performance 
complained of by the other, that condition and warranty figure on the 
pages of the reports in a tangled maze of variable meaning,” and he 
goes on to show that the word warranty is used in four different 
senses, to only two of which he thinks it can be properly applied. 
We cannot give his argument here, but will only quote one illustra- 
tion as confirming the decision in Morse v. Morse, above referred to. 
They apply to contracts of sale in which the goods are accepted, 
though not in accordance with the contract. The vendee may say: 
‘A vital term has been broken, but I preferred to go on; or mat- 
ters had gone so far that I could not draw back. Iam at least enti- 
tled to damages for what was left undone.” In this case, Williams, 
J., Says if he (the injured party) has received the whole or any sub- 
stantial part of the consideration for the promise on his part, the war- 
ranty loses the character of a condition, or perhaps mere properly 
ceases to be available as a condition, and becomes a warranty in the 
narrower sense of the word.* 


WE REFERRED last month to the decision of the Supreme Court of 
Michigan that poles and wires set up in a street for the purposes of an 
electric railway did not impose a new burden upon the land for which 
compensation must be made to the owner of the soil.t It will be 
remembered that Vice Chancellor Van Fleet, in Rapid Transit Street 
Railway Co. v. Halsey, 20 Atl. Rep. 859, in deciding that the poles and 
wires for a street railway did not impose a new burden, distinguished 
between the use of the streets for this purpose and the use of them for 
a telegraph or telephone line, and said it was because the use for this 
purpose “ differs so essentially from the ordinary and general use that 
the general current of authority, with an exception in Massachusetts, 
has declared that it does not come within the public easement.” 
This remark has not the force of a decision, but it is confirmed by a 
recent decision of the Supreme Court of Mississippi, in Stowers v. 
Postal Cable Company (May 4th, 1891), 9 So. Rep. 356,12 L. R. A. 
864. The court said: ‘ There is some conflict in the authorities, but 
the decided weight is to the effect that telegraph lines form no part of 
the equipment of the public street, but are foreign to its use, and that 
where the abutting owner is the owner of the fee to the centre of the 
street he is entitled to additional compensation for the additional bur- 





* Behn v. Burness, 3 B. & 8. 756. 
TIAN. J, L. J, 294, referring to Detroit City Railway v, Mills, 48 N. W. Rep. 1007, 
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den upon his land,” citing cases on both sides. It does not appear 
whether the plaintiff owned to the middle of the street or not, but the 
court took pains to confirm a remark made in a previous case, that 
there was no difference in right in cases where the owner of abutting 
land owns the fee to the middle of the street and those in which the 
fee is in the public, and it was decided that permission given by the 
municipality to set up the line did not affect the Pe? right of 
property, and that an injunction should issue. 

Among the cases cited in favor of this decision was Soke v. N. 
Y.& N. J. Telegraph and Telephone Co., 42 N. J. Eq. (15 Stew.) 141, 
but a careful examination of the New Jersey cases will show that they 
do not sustain the proposition for which they are cited, and that the 
decisions rest upon the fact that the statute expressly provides that 
poles shall not be set up without the consent of the land owner. In 
the case last referred to, the company had not even obtained the con- 
sent of the municipality, and had not a shadow of authority for con- 
structing their lines, end, in another case, Roake v. Am. Telephone 
Co., 41 N. J. Eq. (14 Stew.) 35, Chancellor Ruzyon referred with ap- 
proval to the decision in Massachusetts, on the other side of the ques- 
tion, and declined to grant an injunction against stretching wires in 
front of a man’s land, saying that the statute applied only to the erec- 
tion of the poles. 

The question has not yet been definitely decided in New Jersey, 
and in other states there are strong opinions on both sides. _If the 
question depends on the purpose for which the wires are used, the 
electric light wire, intended for lighting the street, must certainly be 
admitted, as well as the wire for the electric railway. The fire alarm 
telegraph wire is such a public use as can hardly be excluded, and it 
does not seem likely that the telegraph and telephone, used for the 
transmission of intelligence more rapidly than it can be carried by the 
mail wagon or the messenger boy, will be always regarded as foreign 
to the proper purposes of a public street or highway. See Pierce v. 
Drew, 136 Mass. 75, and Julia Building Association v. Bell Telephone 
Co., 88 Mo. 258, 5 Western Rep. 357. Cases on both sides of the 
question are referred to in Lewis on Em. Dom., § 131; 2 Dill Mun. 
Corp. (4th ed.), §§ 698, 698a, and Thompson on Electricity, p. 18. 
See, also, Elliott on Roads 533-536. See, also, a late case in favor of 
the land owner—Western Union Telegraph Co. v. Williams, 86 Va. 
696, 11 So. E. Rep, 106; 2 Am. R, R. & Corp. Rep. 258, with a note 
by Mr. Lewis. 
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It HAs BEEN decided by the Supreme Court of the United States 
that a court has no power in an action for personal injuries to make 
an order before trial for an examination of the body of the injured 
person. Union Pacific Ry. Co. v. Botsford (May 25th, 1891), 11 Sup. 
Ct. Rep. 1000, 44 Alb. L. J. 325. The plaintiff sued for injuries to 
her head, caused by an upper berth of a sleeping car falling upon it, 
and she complained that the membranes of her brain and spinal cord 
had been ruptured. The defendant, three days before the trial, asked 
the court for an order that she submit to a surgical operation in the 
presence of her own attorney and surgeon, the examination not to be 
made so as to require her to expose her person in an indelicate man- 
ner. The court refused the order on the sole ground that it had no 
power to make and enforce it. To this ruling the defendant excepted. 
The plaintiff obtained a verdict for $10,000. The Supreme Court sus- 
tained the decision. The opinion of the court was read by Mr. Jus- 
tice Gray, and the dissenting opinion of Brewer and Brown, JJ., was 
read by Mr. Justice Brewer. The discussion was a very interesting 
one. The opinion of the court was put upon the ground that “no 
right is held more sacred or is more carefully guarded by the common 
law than the right of every individual to the possession and control of 
his own person, free from all restraint or interference of others, unless 
by clear and unquestionable authority of law,” and that no precedent 
or authority can be found for such interference as this examination 
involves. 

“The inviolability of the person,” says Mr. Justice Gray, “is as 
much invaded by a compulsory stripping and exposure as by a blow. 
To compel anyone, and especially a woman, to lay bare the body, or 
to submit it to the touch of a stranger, without lawful authority, is an 
indignity, an assault and a trespass; and no order of process com- 
manding such an exposure or submission was ever known to the 
common law in the administration of justice between individuals, 
except in a very small number of cases, based upon special reasons, 
and upon ancient practice, coming down from ruder ages, now mostly 
obsolete in England, and never, so far as we are aware, introduced 
into this country.” 

The court then examined and distinguished the instances in which 
inspection was allowed at common law, and said: ‘So far as the 
books within our reach show, no order to inspect the body of a party 
in a personal action appears to have been made, or even moved for, 
in any of the English courts of common law at any period of their 
history, and even an inspection of a building, in an action for work 
and labor, was refused by Chief Justice Tindal, in Newnham v. Tate, 
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1 Arn. 244, 6 Scott 574, and discharged in another case—Turquand 
v. Strand Union, 8 Dowl. 201.” 

Justices Brewer and Brown, dissenting, insisted that the silence of 
the common law authorities proves little or nothing ; that the number 
of personal actions in early days was limited, and if an examination 
was asked for it was probably conceded without objection. The end 
of litigation is justice. Knowledge of the truth is essential thereto, 
and the plaintiff, as is admitted, may make, in the presence of the 
jury, any not indecent exposure of his person, to show the extent of 
his injuries, or may show his person to his witnesses to obtain evi- 
dence for himself. And if a plaintiff may roll up his sleeve to show 
his wounds to the jury, it seems strange that the court, when he testi- 
fies to a wound, cannot, though persuaded that he is perjuring himself, 
require him to roll up his sleeve and thus make manifest the truth, 
and cannot require him to step into an adjoining room and show his 
arm toasurgeon. ‘“ We believe truth and justice are more sacred 
than any personal consideration, and if in other cases, in the interests 
of justice, or from considerations of mercy, the courts may, as they 
often do, require such personal examination, why should they not ex- 
ercise the same power in cases like this to prevent wrong and injus- 
tice?” 





THE BIBLIOGRAPHY OF THE COLONIAL LAW BOOKS OF NEW JERSEY. 


Among recently issued publications no one volume has won more 
highly deserved praise than the “ Catalogue of the Charlemagne 
Tower Collection of Colonial Laws.” Prepared by the Pennsylvania 
Historical Society, it has soon come to be recognized as one of the 
authorities upon a subject concerning which there is yet much to 
learn; and students of early American laws find in its pages material 
as yet unknown even to practitioners at the bar. To make a local 
application of the work, there may be found in its pages an almost if 
not quite complete bibliography of the colonial laws of New Jersey, 
the number and variety of the books extending over a period of sev- 
enty-five years being quite worthy of note. Within the Charlemagne 
Tower Collection are embraced the following volumes, all relating 
entirely to this State : 
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TITLE. DATE, BOOK. PRINTER. PLACE OF PUBLIC’N. 
i cccacssessimaasncetnrisnevtsenes 1703 | Folio. | William Bradford, New York. 
Mie ctodistaiticssccestess nate 1704 | ™ sj - = 
SI ccacecsnakesetoctnbsone 1704 | 04 ‘a " ? 
Catalogue of Fees............... 1704 | | Ws * 7 
Pap padsesheds chek sascakbeessecse 1717 | sh 7 “ - 
i iattckcuithssinactdaannpsinsinsin sy a nig 7 oe * 
SEE suusiasstsdglpeabsimniininccdess | 1718 | “ - m ‘i 
asibisShindiesasdesinetnnnal ma) | ia . “ 
EE ER PR LATE Ee | 1722 | te | sae ¥3 $6 
i itieseisesdbeswarisacstondesaionas 1723 | 3 -? - Perth Amboy. 
II, diss dosinodecracesbes > es | <i - - New York. 
IIIS siccssisenaerndiscsssants 1724 | - | ” - = 
III: ccscssecancasansobotane | 1727 | % a gs bi 
i isskehstanddieadserinantinetnies | 1732 | * William & Andrew Bradford, Phila. 
ll binesasionndedinbsediaseintiveens 1752 | - William Bradford, - 
Grants & Concessions........... 1758 | " “ i 
Grants & Concessions, 2d Ed.| 1881 | Quarto. | Honeyman & Co., Somerville. 
MMs 50 scinsqeasssrrcsncccseqsonassos 1761 | Folio, | James Parker, Woodbridge. 
DR ccicsrercsionctiieiseiesitteioun’ | 1776 | 7 Isaac Collins, Burlington. 








Of the above issues of the press, from a chronological view, the Acts 
of 1732, compiled and edited by Justice Kinsey, of the Supreme 
Court, has the greatest interests to modern lawyers, inasmuch as the 
work represents the first general compilation after the union of 1702. 

The title page explains the scope of the book: ‘* Acts of the Gen- 
eral Assembly of the Province of New Jersey, from the time of the 
Surrender of the Government of the said Province, to the Fourth Year 
of the Reign of King George, the Second. Collected and published by 
order of the said Assembly.” As in nearly every case there is a large 
impression of the coat of arms, together with the name of the printer 
and his place of business. In the volume in the State Library, a copy of 
an ordinance of 1719, for holding the Hunterdon County Courts and 
Sessions at Perth Amboy, is bound with the laws. 

The Acts printed in 1752 and again in 1761, are known as “ Nevill’s 
Compilation.” The title page of the Acts, Ist Nevill, reads: “ The 
Acts of the General Assembly, of the Province of New Jersey, from 
the time of the Surrender of the Government, in the Second Year of 
the Reign of Queen Anne, to this present time, being the Twenty-Fitth 
Year of the Reign of King George, the Second.” The book has an 
excellent table and alphabetical index, with private acts and titles of 
acts disallowed by English authority. 

The title page of 2d Nevill, (1761), shows simply an extension of 
the former volume, together with such subsidiary matter as Tables, 
Index, Appendix, Acts of Parliament in force in America, relating to 
the military establishment and articles of war. 
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In 1758 “‘ Leaming & Spicer” came from the press, a monograph on 
which has already appeared in the New Jersey Law Journat, (May, 
1891.) The title page of this Compilation is interesting enough to be 
quoted, almost entire: “The Grants, Concessions and Original Con- 
stitutions of the Province of New Jersey, the Acts Passed during the 
Proprietary Goveruments, and other Material Transactions before the 
Surrender thereof to Queen Anne. The Instrument of Surrender 
and Her Formal Acceptance thereof. Lord Cornbury’s Commission 
and Instructions consequent thereon. Collected by some gentlemen 
employed by the General Assembly and afterwards Published by vir- 
tue of an Act of the Legislature of the said Province.” 

There is no date given, although it has been proved that the work 
was issued in 1758. The book also contains the ‘“ Proprietors Me- 
morial, the Monmouth Patent, Governor Nicholl’s Commission, 
Grant, &c., as well as letters thereunto relating, and a Petition of In- 
habitants of Elizabethtown.” There is also an “ Index to East Jersey” 
and “Index to West Jersey.” The second edition of the “Grants 
and Concessions,” and, indeed, the only reprint of Colonial law ever 
attempted in New Jersey, was made by Honeyman & Company, in 
Somerville, in 1881. The volume is carefully edited and the letter- 
press has artistic excellence. 

The opening of the Revolution brought Allinson’s compilation, the 
last law book of the Colonial period. This work embraces the laws 
from 1702-1776, and contains, in addition to this, an ordinance in the 
matter of chancery fees, together with tables and index. A lengthy 
disquisition, preceded by quotations from Blackstone and the Magna 
Charta, accompanies the work. 

In the matter of pamphlet laws the State Library has a set which is 
probably as perfect as one could find, after so many years have 
elapsed since the books first came from the press. Much in the 
pamphlet form is the issue of 1717, the following being the title: 
* The Laws and Acts of the General Assembly of His Majesties Prov- 
ince of Nova Cesarea or New Jersey as they were enacted by the 
Governour, Council and General Assembly, for the Time being, in 
divers Sessions, the first of which began in November, 1703.” With 
this book are bound the following pamphlet acts: (1) “Anno Regni 
Georgii Regis Magne Brittannie Francie & Hiberniz Decimo,” ses- 
sion of Assembly Sept. 24—Nov. 30, 1723. “ Printed by William 
Bradford, in the City of New York, 1723; ” (2) as before, session of 
Assembly May 25-Aug. 23,1725. ‘Printed and sold by William 
Bradford, in New York, and Andrew Bradford, in Philadelphia, 
1725 ;” (3) “An Ordinance for Regulating Courts of Judicature in the 
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Province of New Jersey” (printer’s name torn out); (4) “An Ordi- 
nance for Regulating and Establishing the Fees to be hereafter Taken 
by the Officers of the Court of Chancery of the Province of New Jer- 
sey.” In Council, May 1, 1724. No date nor name of printer. 
Strictly speaking, the State’s pamphlet laws are in three volumes. 
One extends from 1703-1740, and contains inter-leaved acts of Parlia- 
ment and ordinances concerning judicial proceedings. Bradford 
printed these until 1728; then Samuel Keimer, at Burlington, until 
1730; then Andrew Bradford, on Second street, Philadelphia; then 
Benjamin Franklin, near the Market, in the Quaker City, in 1733, 
and Bradford again at the Sign of the Bible, Front street, Philadelphia. 
From 1741-1756 the pamphlet laws were printed by Franklin & 
Bradford, and from 1757-1766 by Bradford, in Philadephia, and James 
Parker, at Woodbridge. From 1776 until the Revolution the honors 
and profits lay between Parker and Isaac Collins, of Burlington. 
Francis B. Ler. 


WILLIAM CORNELL JEWETT v. ROBERT GARRETT ET AL. 
(United States Circuit Court, September 22, 1891.) 


[Conclusion of Judge Green’s Opinion, begun in October number. ] 


Jurisdiction of the Federal Courts with — in the district of the residence of either the 
respect to the residence of the parties and plaintiff or the defendant, and not else- 


the place where the defendant is found.— 
Under the act of March 3, 1887, (24 U. 8. 
Stat. 552) as amended August 13, 1888, (25 
Stat. 433), when the jurisdiction depends 


on the fact that the parties are citizens of © 


different States, the suit may be brought 


where, and it is no longer_against public 
policy to obtain jurisdiction over the de- 
fendant in the district of the residence of 
the plaintiff by serving the defendant while 
he is merely passing through the district. 
Smith v. Tuttle, 5 Biss. 159 distinguished. 





The defendants’ counsel in a very able and acute argument insisted 
that the temporary presence of the defendant within the State of New 
Jersey was not such a presence as was required in order that the mar- 
shal or officer deputized to serve a writ could be said “ to have found 
him ” for that purpose within the district, and he relies upon the case 
of Smith v. Tuttle, 5 Bissell 159. The act in force at the time that 
the case was decided regulating the jurisdiction of the court was an 
act of Sept. 21, 1789, which provides that no civil suit should be 
brought before the Circuit Courts, against an inhabitant of the United 
States, by any original process, in any other district than that of 
which he is an inhabitant, or in which he may be found at the time of serv- 
ing the writ. The defendant was a citizen and resident of Iowa, and 
was temporarily in the northern district of Illinois, passing through 











330 THE NEW JERSEY LAW JOURNAL. 


upon business. The plaintiff was a citizen of New York. To the 
declaration filed, the defendant pleaded that he could not be sued in 
the State of Illinois as he was a citizen of Iowa. To this plea a de- 
murrer was interposed on the ground that the statute conferred juris- 
diction upon the court of any district where the defendant “ might be 
Sound” at the time of the commencement of the suit. It will be seen 
that the court has jurisdiction so far as the matter of citizenship was 
concerned, because the parties were citizens of different States, but 
the question debated was whether the defendant could be brought 
into court when service of the writ was made upon him while he was 
merely temporarily sojourning in the State of Illinois. Judge Blod- 
gett, in giving the opinion of the court, said: ‘‘ This matter was called 
up during Judge Davis’ visit to the State, and the authorities were 
examined, and Judge Davis, Judge Drummond and myself all came 
to the conclusion in the light of the authorities that this court has no 
jurisdiction over a citizen of another State who was temporarily found 
here long enough to be served with process; that the acts of Congress 
conferring jurisdiction do not contemplate that the defendant shall be 
sued out of the State where he resides; that he has the privilege of 
litigating a question in the Federal Court, between himself and a citi- 
zen of another State, in the State of his own residence.” And the 
plea was thereupon sustained. 

As this construction of the act was quasi antagonistic to the plain 
words of the statute and contrary to the common law practice, it can 
only be, and was, indeed, justified upon the ground of public policy, 
in that it was a hardship to permit a plaintiff, living in one State, to 
commence a suit against a defendant, residing in another State, in 
any district where the defendant might happen to be for the time 
being, and where such presence in the district was only temporary. 
Any other construction of the statute of 1789 would have made a 
defendant liable to be sued in any civil suit anywhere within the 
limits of the United States that he might be caught. If such right 
was vested in the plaintiff so as to commence a suit under such cir- 
cumstances, it is very plain that he might harass and annoy the 
defendant in the extreme. It was undoubtedly under the act referred 
to, the right of the defendant to have a suit instituted against him in 
the Federal Courts, brought in the district of his residence or where 
he might be sojourning. Any other construction would lead to great 
oppression. But the act of 1887 is a restrictive act; it limits the 
jurisdiction of the circuit courts. The defendant is no longer liable 
to be sued anywhere within the United States, before any circuit 
court, in any district. He can only be called into one of two forums, 
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that of his own residence or that of the residence of the plaintiff. 
No more hardship will accrue to him from being brought into the 
court having jurisdiction where the residence of the plaintiff is, than 
would inure to the plaintiff if he were always compelled to seek the 
court of that district where the defendant resides. The plea of hardship 
cannot be justly interposed here. Besides, if the act giving the plaintiff 
the right to sue in his own district means anything at all, it must 
mean that a defendant, temporarily within the district of the plain- 
tiff’s residence, is liable to be sued there, provided process can be 
served upon him; otherwise the plaintiff might never be enabled to 
sue in his own district. 
The motions are denied. 





CHARGE TO GRAND JURY. 


(Camden County Oyer and Terminer. Oct. 21st, 1891.) 


Homicide— Libel— Lingo Case— Powers of «a Coroner—Smiley Case— 
When one Charge Should be Held in Abeyance Until Another is Dis- 
posed of — Public Nuisances — Racing and Gambling — Disorder'y 
Houses— Duties and Responsibilities of Grand Jurors. 


GARRISON, J.: Gentlemen of the Grand Jury—The responsible nature 
of the public service upon which you have now entered will appear 
from even a partial survey of the matters that await your action. Up 
to the present time nearly three hundred complaints have come to the 
official knowledge of the court through the prosecuting attorney. 
Those which, from their legal aspects, call for special mention are : 


1. The homicide cases, of which there are five. 

2. A charge of criminal libel against James M. Campbell, which in- 
volves the question of privileged communications and malicious pub- 
lication. 

3. A complaint against Dr. E. R. Smiley for false imprisonment, 
which concerns the office of coroner in this county, and draws in ques- 
tion the constitutionality of the act concerning county physicians. 

4. The presentation of the Camden and Atlantic Railroad Company 
for maintaining a public nuisance, which invokes the legal duty of 
preserving the highways of the city free from encroachments. 

5. A large number of complaints alleging the maintenance of a race 
track and betting stand at Gloucester City. 

6. A series of charges against persons as keepers of public gamb- 
ling houses at Gloucester City. 
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7. Charges against a very large number of saloon keepers at Glou- 
cester for maintaining disorderly houses at that place. 

In the homicide cases your course of investigation should be, first, 
to ascertain whether human life has been taken; second, to determine 
at whose hands. If the killing thus shown was not the result of pure 
accident or obvious self-defense, an indictment for either murder or 
manslaughter must follow. Murder, if the killing was with malice and 
aforethought; manslaughter, if it was under sudden heat and provo- 
cation, or otherwise devoid of malice, express or implied. 

The charge of criminal libel against James M. Campbell is preferred 
by a citizen of this county, and alleges the malicious publication of a 
false and defamatory statement. In criminal libel the malice of the 
publication is the essence of the offence. The facts of the present case 
are substantially these: Francis Lingo had been indicted for murder, 
and the officers of this court had been assigned to the duty of aiding 
in the administration of justice by defending him. Lingo was found 
guilty, and the record was removed to the Supreme Court for review. 
After this had been done Campbell, who had been employed by the 
counsel for the prisoner to obtain proofs in aid of the hypothesis that 
the crime for which Lingo had been convicted had beea committed 
by another, made an oral report to his employers. This was in June 
last. A written statement was prepared by the atturneys, who had 
employed him, and sworn to in the presence of one of them who im- 
mediately took the paper into his possession. If the transaction thus 
outlined constitutes the only publication made by Campbell of the 
statement in question, the question whether an indictable offence is 
herein disclosed is not free from grave legal difficulty. In view, how- 
ever, of the suggestion which I shall make to you it will be unwise to 
burden you with a discussion of this problem. If you take up the 
consideration of this case your action will be either to find a true bill 
or to ignore the charge. In view of the status of the Miller murder 
case either your action or your inaction would work grave embarrass- 
ment to the proper administration of justice, while if an indictment 
were found against Campbell its trial in this court, under a plea of 
justification, would present the anamolous spectacle of the trial as an 
issue of fact whether a crime had been committed by one person when 
another was, by the record of the court, convicted of having com- 
mitted it. Public policy, and a regard for the due administration of 
justice, require that the lesser charge be held in abeyance until the 
greater one shall be out of the range of embarrassment. I therefore 
suggest to you that under the instruction of the court it will be wise 
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and proper for you to permit this charge to lie over to await the 
action of the next grand jury. 

Somewhat similar considerations lead to a like suggestion in the case 
of Coroner Smiley. In this case, Dr. Smiley, as one of the coroners 
of this county, attempted to hold an inquest on the body of an infant 
and caused, as it is alleged, the arrest of the infant’s parents, when 
they sought to interfere with certain of his acts. For this arrest charges 
have been preferred against the coroner. The parents of the child have 
also commenced a civil action in the Supreme Court of this State. 
The underlying question of law in both actions is whether Dr. Smiley 
possessed the common law powers of a coroner in view of the repealer 
contained in an act of the Legislature concerning county physicians. 
The determination of this question involves constitutional considera- 
tions which should be settled by the Supreme Court in the case before 
the public is put to the expense of a criminal trial, or the coroner ex- 
posed to the ignominy of acriminal indictment. The delay of action 
in cases such as these, when specifically advised by the court, is in the 
line of the wise administration of your public duty. 

Among the complaints to which the attention of the court has been 
specifically directed is one which charges the occupancy of a part of 
one of the streets of the city by the ties and rails of a railroad com- 
pany. The facts of the case are unknown to the court save as stated 
in the complaint. The rule of law to be applied is, however, free 
from any difficulty and applies alike to private individuals and public 
corporations. And if you find the facts to be that a railroad has been 
laid down upon a portion of a public highway not within the grant of 
the company, its presence and operation there constitute what in law 
is denominated a nuisance and your finding should be accordingly. 
The reason why matters of this kind have to be brought as criminal 
prosecutions is because it is the law in this State that for injuries 
affecting the whole public, no private action at the instance of any 
person who suffers in common with the general public will be enter- 
tained by any court, the ground being that an injury to all the public 
can be redressed only by somebody representing the whole public, 
and there is, in this county, no such body save the Grand Jury. In 
cases of this kind involving the rights of the public and of public 
agencies it is a wise practice for the Grand Jury, after ascertaining the 
facts, to apply to the court for advice as to whether an indictable 
offense has been shown. 

The complaints with respect to betting on horse racing and the main- 
tainance of public gambling houses involve substantially the same 
offence and should be investigated upon similar lines. These practices 
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the Legislature has declared to be unlawful, and the courts have judi- 
cially stamped their tendency as injurious to public morals. That the 
maintenance of places for the public pursuit of these practices is an 
indictable offence in this State has been recently decided by its high- 
est common law court of criminal jurisdiction. Your duty is therefore 
simply to ascertain whether such places do exist within this county, 
and, if so, to indict those guilty of maintaining them. This involves 
two questions: First, Do such places exist in this county? Second, If 
they exist, who is guilty of their maintenance? The inquiry whether 
any places exist in this county to which the public may resort for bet- 
ting or gambling must be free from all difficulty. Such places are 
maintained in order that they may be visited by the public, and surely 
a place, the existence and operation of which is daily discoverable by 
the general public, cannot successfully elude official detection. If you 
ascertain, therefore, that such places do exist, your next inquiry must 
be to discover the person or persons guilty of their maintenance. In 
misdemeanors of this kind all are principals, the procurer, the acces- 
sory before the fact, the aider and abbettor, equally with those in ac- 
tual control. One who provides the place for such practices is as guilty 
as those who carry on the illicit business. Those places have, more- 
over, a fixed location; they occupy Jand or buildings, and the owners 
of the real-estate thus occupied, either do or do not know of the pur- 
poses and practices of their tenants. An owner, who, knowing the 
uses to which his property is to be put are unlawful, suffers it, is 
guilty as a principal. The uses to which premises are put with a 
knowledge of their owners, their obvious arrangment, or the provid- 
ing of special facilities for such purposes by the owner, together with 
acts showing his participation or oversight in the illicit practices there 
conducted, will furnish you with safe guides in making your official 
accusation; the.accusation against such is that they are either them- 
selves maintaining or are aiding or abetting in the maintenance of 
places for illicit practices, and the simple question for you is, whether, 
upon testimony, you believe the accusation to be true. You are not 
to try the accused; therefore technical questions of law or ambiguous 
facts capable of containing a possible line of defense do not arise be- 
fore you. If the evidence against the accused, uncontradicted and 
unexplained, would warrant his conviction of participation in the 
maintenance of such a place, your duty is clear. If, upon this or upon 
any other points, the proofs do not satisfy your minds, it is your duty 
to call upon the Prosecutor of the Pleas for his experienced assistance, 
aided by the machinery at his command for the detection and punish- 
ment of offenses against the law. Nor will you have exhausted the re- 
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sources within reach of diligence until you shall have invoked the aid 
of the court itself. I have spoken thus at length upon the inquiry you 
are to make, because its nature and the powers at your command are 
matters of law. Of your solemn obligation to present all things truly 
and fearlessly and fully, I have not spoken—could not speak without 
an insult to your manhood. 

Your duty to the court and to the public is not to stop here. There 
is a yet more serious matter to which your attention is directed by 
the large number of complaints against disorderly houses. If the 
tongue of common report has any truth in it, there are in this county 
places where the law in regard to the keeping of disorderly houses 
and the selling of intoxicating liquor is openly, constantly and fla- 
grantly violated under conditions of almost incredible immorality, 
where upon Sundays and week-days, liquor is sold to minors and to 
intoxicated persons of both sexes, where outcasts and profligates 
rendezvous in drunken orgies, where young girls are publicly plied 
with drink and lured to their ruin, where disgraceful brawls are of 
hourly occurrence, and where even the taking of human life is no 
rare thing. If but a small part of what is thus rumored be true, we 
are maintaining in this county a pest-hole without parallel upon this 
continent. Whether it be true or not is for you to determine. It is 
now given you in charge. If it exists, it rests with you alone whether 
it shall continue unchallenged. Without your presentment the court 
is powerless to act. Other officials may lessen your labors, but they 
vannot share your responsibilities. Until you have spoken the wheels 
of justice are locked. The responsibility is a great one—in some of 
its aspects a fearful one. What man among you would not be bowed 
by remorse to have laid at his door a tithe of the evils that flow from 
the unmolested opportunity for debauchery and crime? And yet at 
your door they will lie, and justly and doubly so, if instead of ferret- 
ing out and presenting the evil doers for trial and condign punish- 
ment, if guilty, you choose rather to stand not only between the law 
breaker and the law, but between iniquity and the possibility of its 
investigation. The power to do this is possessed by you and by you 
alone. How, then, are you to escape the responsibility? The matter 
is in your hands, and may zeal, wisdom and patriotism direct your 
counsels. 

A copy of the charge which has been delivered to you will be filed 
with the clerk of the court, and may be taken with you to the grand 
jury room, should you desire to refresh your memory as to any of the 
points covered by it. 
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CONKLIN v. SOER. 
(New Jersey Supreme Court, Essex Circuit, Oct. 10, 1891.) 
Practice—Filing Referee’s Report. 


A Supreme Court issue was referred to a referee, who made his re- 
port, and, on an application to the Judge at Circuit, to fix the referee’s 
allowance, the question arose when the referee’s report should be 
filed. 

Depug, J.: The proper practice is for the referee’s report to be filed 
in the Circuit where the venue is laid. Then the report must be 
taken off file and annexed to the postea and returned with it to the 
Supreme Court. The exceptions are to be filed in the Supreme Court ; 
the referee’s report and the exceptions will come down with the Cir- 
cuit Record for trial on the exceptions. 


Nore.—lIt is to be observed that the judge says the report is to be first filed in the 
Circuit. This is not mentioned by Judge Bedle in his account of the practice in Halsey, 
Adm/’r, v. Paulison, 36 N. J. L. (7 Vr.) 406. He says: ‘‘The proper place to enter the 
dissent is in the Circuit minutes. After that, the fact of the reference and the dis- 
sent, together with the findings of the referee, should be embodied in the postea, and it, 
together with the original report, returned to this court.’’—Eb. 





COX v. WILLS. 
(Court of Chancery of New Jersey, October 20th, 1891.) 
Bequest in trust for maintenance with remainder over. 


Pirnry, V. C., held: (1) A testator gave the residue of his estate 
to his wife “in good faith, believing that she will make a will and 
thereby distribute so much of the Jast-named legacy among my near 
relatives as she may not use for comfortable maintenance, and it is 
my will that my said wife shall make such distribution.” Held, that 
the words created the wife a trustee of the residue and its earnings, 
first, for her own benefit, to the extent that she might need it for her 
comfortable maintenance, and after her death for the testator’s next 
of kin. 

(2.) The widow, who was named one of the executors of the will, 
took possession of the residue, and mingled it with her own separate 
estate, and invested both in her own name and lived upon the income, 
but did not use for that purpose the whole of the income, so that at 
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her death (twenty-one years after her husband’s) her personal estate 
amounted to considerably more than the sum of the residue of her 
husband’s estate and her own estate at his death. Held, that her hus- 
band’s next of kin are entitled to a portion of her estate which shall 
bear the same proportion to the whole as the residue of her husband’s 
estate bore to the sum of that residue and her separate estate at his 
death. 





JOHN H, ALBERT v. CLARENDON LAND INVESTMENT AND AGENCY COMPANY. 


(Court of Chancery of New Jersey, October 21, 1891.) 


Foreign Corporations — Insolvency 
Receiver — Jurisdiction — Motion to Dismiss 
Bill.—1. The proceeding against a corpora- 
tion, whether domestic or foreign, under 
sections 70 and 72 of the Cerporations act 
(Rev. 189), is a proceeding in rem of a 
summary character, a receiver may be 
appointed with or without notice, and the 
corporation cannot, on motion, raise the 
question whether the court can acquire 
jurisdiction by publication and notice to 
make a decree of insolvency. 

2. A motion to dismiss the bill for want 


of equity is equivalent to filing a demurrer 
and amounts to such an appearance as con- 
fers jurisdiction. 

3. It is not necessary that a bill to ap- 
point a receiver of a foreign corporation 
should allege that the defendant is doing 
business in this State at the time of the 
filing of the bill. It is enough if it is 
made to appear that the corporation has 
done business here and has property here 
at the time of the filing of the bill, even 
though the business has been entirely sus- 
pended.—Eb. N. J. L. J. 





Mr, A. Q. Keasbey for the motion. 

Mr. John W. Taylor, contra. 

A bill was filed against a foreign corporation by a stockholder 
thereof residing in New Jersey, asking that the corporation be 
declared insolvent and that a receiver be appointed. The bill alleges 
that the company was organized in England with a capital stock of 
five hundred thousand pounds sterling, and “that the company has 
carried on its business in different parts of the United States, includ- 
ing the State of New Jersey, and now has goods and chattels, choses 
in action and other property in or near Hackettstown, in this State, 
and that it has become insolvent and largely indebted beyond its abil- 
ity to pay and has recently suspended its business,” and has defaulted 
in the payment of certain debentures; that certain judgments have 
been recovered against it in New York and it is hopelessly insolvent, 
and that its business cannot be carried on so as to pay its debts or 
yield a profit to its stockholders. 

There was an affidavit verifying the bill on information and belief 
and stating that the facts set out were not desired, but were admitted 
by Altred Sully, the general agent of the company in the United 
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States, and there was another affidavit reciting the judgments recov- 
ered in New York. 

On filing the bill and affidavit, a receiver was appointed without 
notice and an order of publication was made directing the corporation 
to appear and answer. Before the time for answering had expired, a 
motion was made to dismiss the bill for want of equity, on the ground 
that it did not appear that the company was doing business in this 
State and that it was not alleged with any certainty that it had such 
assets in the State as to warrant the court in assuming jurisdiction 
over it.* 


Van Fuezet, V. C.: The proceeding against an insolvent corporation, - 


whether domestic or foreign, authorized by sections seventy and sev-. 
enty-two of the Corporation Act (Rev. 189,) is a proceeding in rem. 
It may be commenced by bill or petition, and a receiver may be ap- 
pointed with or without notice to the corporation, as the Chancellor 
shall decide the exigencies of the case require. And if he orders no- 
tice to be given, he may direct that it shall be given, either by service 
or by publication. The proceeding is summary in its character and 
strictly in rem. Its main object is to put the property of the corpora- 
tion in the custody of the law, so that its proceeds may be applied in 
due course of administration to the payment of the debts of the cor- 
poration. The order appointing the receiver in this case is unquestion- 
ably valid, and I think it is equally indisputable that the receiver has, 
by force of it, full power to sell and transfer all the property of the 
defendant corporation in this State. 

The defendant is not in a position where it can raise the question, 
whether this court can require jurisdiction over a foreign corporation, 
by a notice pursuant to an order of publication, so as to pronounce a 
valid decree adjudging it to be insolvent and thereafter proceed to make 
distribution of its assets. The defendant has made a motion to dis- 
miss the bill for want of equity under a notice given pursuant to Par- 
ag. 224 of the rules. This notice is, in all its essential qualities, under 
our practice, a demurrer. No one, I suppose, will pretend that if the 
defendant had filed a demurrer, that such act on its part would not 
have constituted an appearance to the suit for all purposes, and pre- 
cluded it from denying that it was in court. And yet it has done 
that which, in all its legal consequences, is equivalent to the filing of 
a demurrer. The defendant must be held to have appeared to the suit 





* It afterwards appeared from the inventory filed by the receiver that the assets in this 
State consisted of six bulls, besides some unpaid subscriptions of stockholders residing 
here, 
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and consequently to be now as completely subject to the jurisdiction of 
the court as if a formal appearance had been eutered by it. 

The defendant moves to dismiss the bill because it does not allege 
that the defendant was doing business in this State at the time the bill 
was filed. The defendant is a foreign corporation. Our statute con- 
cerning corporations declares that foreign corporations, doing business 
in this State, shall be subject to its provisions so far as the same can 
be applied to them. Rev. 196, s. 103. The bill alleges that the defen- 
dant “ has carried on its business in different parts of the United 
States, including the State of New Jersey, and now has goods and 
chattles, choses in action and other property in this State, and that it 
has become insolvent and largely indebted beyond its ability to pay, 
and has recently suspended its business.” The meaning of that sec- 
tion of the statute, which I have quoted, seems to me to be clear. It 
was enacted to give this court the same jurisdiction over foreign cor- 
porations, doing business in this State, when they become insolvent 
and have property here, that it exercises over insolvent domestic cor- 
porations, so far, at least, as should be necessary for the sequestration 
of their property here, and converting the same into money. To au- 
thorize this court to appoint a receiver of an insolvent foreign corpo- 
ration, it is not necessary that the corporation should be engaged in car- 
rying on its business in this State on the very day when the bill or peti- 
tion is filed, but this court may take jurisdiction in any case where it is 
made to appear that the corporation has done business here, and still 
has property here, although at the time when the bill or petition was 
filed, its business here is entirely suspended. The obvious design of 
the statute is to give the creditors of any foreign corporation which 
having done business in this State, becomes insolvent and has property 
here which should be administered for the benefit of its creditors, the 
same remedy against the corporation, in respect to its property here, 
that it gives to the creditors of an insolvent domestic corporation. 
Any other construction would, as it seems to me, defeat the main object 
of the statute and render it worthless. Under this construction, there 
can be no doubt that the bill in this case is sufficient. 

The motion to dismiss is denied, with costs. 
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EMALINE H. POLLITT v. HUGH KERR AND OTHERS. 


(Court of Chancery of New Jersey, October 21, 1891.) 


Dower—Damages—Mesne Profits—Rule 
at Law and in Equity.—1. Until dower is 
assigned, the right of a widow in the land 
of her husband is a mere chose in action. 

2. At law, if the demandant in an action 
of dower dies before judgment of seizin is 
executed, her right to an estate in dower is 
determined ; if before the damages are as- 
sessed, her right to damages is gone. 


equity. There, if the widow dies pending 
a bill for dower, her death does not deprive 
her personal representative of the arrears of 
dower, but he may revive the suit and re- 
cover mesne profits. But if no suit be 
pending in equity when the widow dies, 
her right to damages dies with her, and in 
that case her personal representative cannot 
recover mesne profits. 





3. A somewhat different rule prevails in 


On hearing on petition and state of the case agreed on. 

Mr. Francis Scott for complainant. 

Mr. John F. Kerr for petitioner. 

Van Feet, V. C.: This case presents but a single disputed question, 
and that is, can the personal representative of a widow, who dies before 
dower is assigned, and without having sued for her dower, maintain a 
suit in equity for mesne profits from the time the widow’s right to dower 
accrued, up to the time of her death? The facts out of which this ques- 
tion arises are the following: Farmer Hobson, in May, 1880, made a 
conveyance of land to Josephine Kerr without his wife; his wife re- 
fused to join in the execution of the deed; simultaneously with the 
execution of the deed, Hobson executed a mortgage on other land, 
to indemnify his grantee against his wife’s right to dower in the land 
conveyed in case she survived him; she did survive him; he died in 
1885 and she in 1888; in 1885, after her husband’s death, the widow 
made both a written and verbal demand of dower in the land con- 
veyed; the grantee paid no attention to such demands; dower was not 
assigned to the widow, nor did she, during her life, bring an action to 
recover it. The land covered by the mortgage given for indemnity 
has been sold under a decree made by this court, in a suit for partition, 
free from the lien of the mortgage. The administrator of the widow 
now asks, by petition, that he be paid such sum out of the proceeds of 
sale of the land covered by mortgage as is equivalent to one-third of 
the mesne profits of the land conveyed in 1880, from the time the 
widow demanded the dower therein, up to the time of her death. 

Where a widow is deforced of ber dower or cannot have it without 
suit, the rule regulating the damages which she may recover for its 
detention, prescribed by statute, is this: If he died seized she is enti- 
tled to damages from the time of his death, but if he did not. die 
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seized, then only from the time when she shall have demanded dower. 
The statute, in regulating the measure of her damages, says that she 
shall recover the value of the whole dower to her belonging from the 
time of her husband’s death, if he shall die seized, or from the time 
of demanding dower if he were seized but shall not die seized. Rev., 
p- 31, § 3. In this case the husband did not die seized, so that if 
damages are recoverable at all, they can only be recovered from the - 
time when dower was demanded. Until dower is assigned, the 
widow’s right in the land of her husband is a mere chose in action. 
She has no seizin in law, nor can she exercise any act of ownership 
over the land. Her right cannot be levied upon and sold under exe- 
cution, nor is it assignable at law. As was said in substance by Chief 
Justice Beasley, in Wade v. Miller, 32 N. J. L. (3 Vr.) 296, 306, all 
the authorities agree that until dower has been assigned, the widow 
“has nothing in the land of which an estate can be predicated, and 
that her right is a mere chose in action.” 

The widow in this case having died before dower was assigned and 
without having brought an action to recover dower, it is clear that at 
law her right to damages for its detention died with her. All the 
authorities agree that this isso. In Park v. McClellan, 15 Vr. 552, 553, 
the Supreme Court, speaking by Mr. Justice Depue, said: “If she” 
(the widow) “ dies before judgment of seizin is executed, her right to 
an estate in dower is determined; if before the damages are assessed, 
her right to damages is gone.” Judge Story says: “If the widow 
dies before her damages are assessed, her personal representative can- 
not claim any.” 1 Story’s Eq. Jur., § 625. And in Park on Dower it is 
said: “If the demandant die before the damages are ascertained, the 
executor shall not have them, for the damages are no duty till they 
are ascertained; and it makes no difference that the tenant, on bring- 
ing a writ of error, had entered into a recognizance to pay damages 
and costs if the judgment were affirmed.” Park on Dower 309. 
The reason given for the rule is, that damages can only be given for 
the detention of the possession, and in writs of right, where the right 
itself is disputed, no damages are given, because no wrong is done 
until the right is determined. This is the rule at law. By force of it, 
it is clear that the petitioner, if he were in a court of law, would be 
without a right, and consequently without a remedy. 

A somewhat more liberal rule in favor of the widow prevails in 
equity. The rule in equity I understand to be this: that where a 
widow files a bill in Chancery for dower, and dies pending the suit, 
her personal representative may revive the suit and recover mesne 
profits. This is the rule that Lord Alvanley enforced in Curtis v. 
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Curtis, 2 Brown’s C. C. 620. In that case a widow file a bill for 
dower against her husband’s brother. The defendant denied the fact 
of marriage. The court thereupon directed that the bill be retained 
until the widow established her right by a judgment at law. She then 
brought an action at law and had a recovery and then died. On a 
bill of revivor and supplement, Lord Alvanley held that the widow’s 
personal representative was entitled to a decree for mesne profits. 

Park states the rule in equity as follows: ‘‘ We have seen that at 
law the widow loses her damages if the tenant dies after judgment, 
and before they are assessed, and also, that if she herself dies before 
the damages are ascertained, her personal representative cannot claim 
them. But in equity a different rule prevails, and the court will decree 
an account of rents and profits against the persons who have been 
in possession since the death of the husband, provided that at the 
time when the bill is filed the legal right to damages was not gone.” 
Park on Dower 330. Judge Story states the rule in almost precisely 
the same words. 1 Story’s Eq. Jur., § 625. The instances in which 
the courts have been called upon to apply the rule are but few in 
number, but in every instance where it was applicable, that has come 
under my observation, the rule has been enforced. The facts in 
Steiger’s Admr. v. Hillen, 5 Gill & Johns. 121, were identical in sub- 
stance with those found in the case under consideration, except that 
there the widow and her personal representative had both been guilty 
of great laches. The action was by the widow’s administrator for 
mesne profits. The widow had never brought a suit for dower, nor 
had her dower been set off, so that, when her administrator sued, the 
legal right to damages was gone. 

Chancellor Brand, who heard the case in the first instance, declared 
(p. 129) that but for the great laches, he should not have had much 
hesitation in pronouncing a decree in favor of the complainant, but 
the Court of Appeals, while agreeing with the Chancellor that relief 
should be denied on the ground of laches, also said (p. 134): “ We 
are not aware of any case which has gone further than to entertain a 
bill for rents and profits where the widow dies pending her bill for 
dower.” And in the subsequent case of Kiddull v. Trimble, 1 Md. 
Ch. 143, 147, Chancellor Johnson said that it seemed to be settled 
that if the widow die without demanding her dower, her executor can- 
not recover rents and profits, the cases only having gone to the extent 
of entertaining a bill for mesne profits, where the widow dies pend- 
ing her bill for dower. And Chancellor Walworth, in Johnson v. 
Thomas, 2 Paige 377, 383, said that the death of the widow pending 
a suit in equity for dower, did not deprive her personel representative 
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of the arrears of dower, but that he might revive the suit for the pur- 
pose of having the right to such arrears determined by the decree of 
the court. But in that case the Chancellor refused to pronounce a 
decree nunc pro tunc in favor of the widow and dismissed the applica- 
tion of her personal representative to revive the suit. 

These authorities make it plain, as I think, that the claim of the 
petitioner must be denied. The Jegal right on which bis claim rests 
ceased to exist when the person whom he represents died, so that 
when he became her representative there was no legal right flowing 
from her right to dower which he could take. The petition will be 
dismissed, but without costs. 





ABSTRACTS OF RECENT OPINIONS IN THE COURT OF 
CHANCERY OF NEW JERSEY. 





CHARLES McFADDEN v. THE MAYS LANDING AND EGG HARBOR CITY R. R. 
Co. ET AL. 


(Opinion filed Oct. 29, 1891.) , 


Foreclosure of Railroad Mortgage—Sent by Holder of One of a Series of 
Bonds. 


Mr. P. I. Voorhees and Mr. William S. Gummere for complainant. 

Mr. M. P. Grey and Mr. S. H. Grey for defendants. 

GREEN, V.C.: 1. The holder of any one of a series of bonds 
secured by a mortgage made to trustees may, on refusal of the trustees 
so to do, maintain a suit for the forclosure of the mortgage, for 
default in the payment of interest. 

2. Such suit ordinarily should be brought by the bondholder in 
behalf of himself and all other bondholders, but an averment to this 
effect is unnecessary when default has been made only on the bonds 

held by complainant. 

' 8. Powers given by the terms of the mortgage to the trustee after 
default, for a stated period, in the paymeat of interest, to take posses- 
sion of the mortgage property and sell the same, and apply the pro- 
ceeds to the payment of interest and principal, do not change the con- 
struction of the mortgage, as to the time when the principal becomes 
due, so as to authorize a foreclosure for the principal as well as the 
interest. 

4. Powers of sequestration and sale given to the trustee are culma- 
tive remedies, which do not effect the established remedies of the 
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courts—when a bondholder, on refusal of a trustee to act, prosecutes 
a suit in his own name, for the payment of overdue interest, by the 
forclosure of the mortgage, he is restricted to the usual remedies of 
the court appropriate to that purpose. 

5. On foreclosure for unpaid interest, the principal not being due, 
only so much of the property as may be necessary to raise the amount 
due should be sold, if the property is devisable without material in- 
jury to the security. 

6. Unless it appears to the contrary, the court will assume that the 
entire plant of a railroad, embracing its real and personal estate and 
franchises, is an entirety, the elements of which are so essentially in- 
termingled, and each so indispensable to the value of the other, that 
they cannot be separated without material injury to the value of each. 


NICHOLAS J. DOREMUS v. ALEXANDER CAMERON ET AL. 
(Opinion filed October 28, 1891.) 
Equity Pleading—Answer— Charter of Paterson— Taxation. 


Mr. Robert I. Hopper for complainant. 

Mr. John W. Griggs for defendants. 

Tue CuaNnceLtor: 1. In a hearing upon bill and answer, the facts 
well pleaded in the answer will be taken as true, whether they be 
responsive to the averments of the bill or not. 

2. The charter of ‘the city of Paterson, as revised in 1861, did not 
expressly provide that taxes on lands within the city limits should be 
a lien thereon paramount to other encumbrances, yet the provisions 
of that charter, that such lands should be assessed for taxes to the 
owner thereof at their full value, that the assessment should be valid 
notwithstanding any error or omission in naming the owner, and that 
the mortgagee, tenant, or any person having a legal or equitable 
interest in the premises might redeem the same when sold for non- 
payment of taxes, impliedly gave taxes such paramount lien. 

8. In the exercise of its sovereign power of taxation, the State may 
displace prior encumbrances, although such displacement may be pre- 
judicial to individual right. 

4. A sale of land for non-payment of taxes after the expiration of 
the lien of the taxes upon such land, as ultra vires and void. 

5. Under the charter of the city of Paterson of 1871, unpaid taxes 
remain a lien upon lands, on account of which they are assessed, for 
at least five years from the time when they were payable. 
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6. Under the statute of April 2d, 1869 (Rev., p. 1045, § 15), in an 
action in which a tax title is in isssue, the proper municipal officer’s 
deed, executed with due formalities and purporting, generally, to be 
made pursuant to authority of law, is conclusive evidence of the title 
it purports to convey, and, since that statute has been in force, an 
answer setting up a title under such a deed need not aver the perform- 
ance of acts which are essential prerequisites to the lawful exercise of 
the power of sale. It need only show that such a deed has been 
made and delivered. 





DEICHMAN v. ARNDT. 
(Opinion filed October 26, 1891.) 
Legacy or Devise to a Creditor in Satisfaction of Debt. 


Mr. Charles A. Fitch for complainant. 

Mr. William M. Davis for defendant. 

Opinion by Brrp, V. C.: 1. When a legacy is given to a creditor 
of the testatrix equal to or exceeding the amount of the debt, the pre- 
sumption is that it was intended to be a discharge of the debt; but 
slight circumstances, such as a direction to pay debts or any inequal- 
ity between the gift and the debt, or imposition of any condition unfa- 
vurable to the creditor, or any want of similitude between the gift and 
the debt, will be laid hold of to overcome the presumption. 

2. The gifts of goods and chattels of uncertain value will not be 
regarded as having been intended to satisfy the debt. 

3. Nor will the devise of land be presumed to have been made in 
discharge of a bond secured by a mortgage on lands devised. 





LYDIA H. LEEDS’ EXECUTORS v. HANNAH WILLS ET AL. 


Legacy to Wife for Maintenance, with Direction to Distribute what was 
Not Used. 


Opinion by Pitney, V. C.: 1. A testator gave the residue of his 
estate to his wife, “in good faith, believing that she will make a will 
and thereby distribute so much of the last-named legacy among her 
near relatives as she may not use for comfortable maintenance, and it 
is my will that my said wife shall make such distribution.” Held, 
that the words created the wife a trustee of the residue and its earn- 
ings, first, for her own benefit, to the extent that she might need it 
for her comfortable maintenance, and after her death for the testator’s 
next of kin. 
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2. The widow, who was named one of the executors of the’will, 
took possession of the residue and mingled it with her own separate 
estate, and invested both in her own name and lived upon the income, 
but did not use for that purpose the whole of the income, so that at 
her death (twenty-one year’s after her husband’s) her personal estate 
amounted to considerably more than the sum of the residue of her 
husband’s estate and her own estate at his death. Held, that her hus- 
band’s next of kin are entitled to a portion of her estate, which shall 
bear the same proportion to the whole as the residue of her husband’s 
estate bore to the sum of that residue and her separate estate at his 
death. 





HENRY V. HERBERT v. JOHN W. HERBERT. 
(Opinion filed October 28, 1891.) 


Accident as a Defence in Equity After a Judgment at Law— Relief in 
Equity Against Attachment Obtained by Fraud. 


Mr. Frank P. McDermitt and Mr. Theodore Runyon for complainant. 

Mr. William Vredenburgh and Mr. Joseph D. Bedle for defendant. 

Opinion by Van Fiezet, V. C.: 1. A defendant in a judgment at 
law, who has a defence which he might have made successfully at 
law, had he had an opportunity to set it up, but who was prevented 
from doing so by accident, unmixed with negligence or fraud on his 
part, may still have the benefit of his defence by suit in equity. 

2. Accident is an unforeseen and unexpected event, occuring ex- 
ternal to the party affected by it, and of which his own agency is not 
the proximate cause, whereby, contrary to his own intention and 
wish, he loses some legal right, or becomes subjected to some legal 
liability, and another person acquires a corresponding legal right 
which it would be a violation of good conscience for the latter person 
under the circumstances, to retain. 

3. Where a plaintiff in attachment recovers a judgment agaist 
the defendant, by concealing the validity of the claim on which his 
attachment is founded, a court of equity will, in case relief cannot be 
had at law, interpose to protect the defendant against the judgment. 

4. No one but a creditor of a non-resident or absconding debtor 
has a right to sue out an attachment, and it is essential to the exercise 
of his right that the plaintiff shall have a valid cause of action against 
the defendant. 

5. Where the conduct of a plaintiff in attachment clearly shows 
that his object, in suing by attachment, was to obtain a judgment on 
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a disputed claim, without the defendant’s having had an opportunity 
of being heard in his defence, and it is also clearly shown that the 
judgment is not supported by a valid cause of action, the defendant 
will be entitled to relief in equity against the judgment. 

6. An auditor in attachment should not make a report in favor of 
a claim which will not support an action at law. His functions are 
precisely like those of a jury, and he must decide every question 
submitted to him according to law and the evidence. 


— —_—_. *» —EEEE 


NOTES OF DECISIONS OF THE SUPREME COURT. 





At the opening of the November term of the Supreme Court, the 
Chief Justice read the opinion of the Court in the case decided at the 
last term, affirming the validity of the appointment of a Board of 
Street and Water Commissioners in the city of Newark. The case 
was entitled Jn re Joseph E. Haynes, Mayor of the city of Newark. 
It came before the court upon a petition presented by the Mayor, in 
pursuance of the Act of March 28th, 1891, under which the Commis- 
sioners were appointed (Laws 1891, ch. 134.) It alleged that the 
appointment of members of the board and that the old commissioners 
had intruded into the office. The Chief Justice said the single ques- 
tion was whether the ,act was constitutional or not. The first objec- 
tion was that the act contained more than one object and that this 
was not expressed in the title. The Chief Justice read the title of 
the act, and said that the general object was to constitute board of 
municipal and street commissioners, and that this was plainly ex- 
pressed in the title, and that the additional matters were mere redun- 
dances. The powers of the bcards must be defined and their duties 
explained, and it is superfluous to say this in the title, but by such 
superfluities the plan and object of the act are not perplexed. Titles 
of statutes are to be liberally treated, so as to validate the acts, and 
hypercriticism is out of place. 

The second objection was that the act had the effect of repealing 
existing acts without naming them, and of incorporating the provi- 
sions cf other acts without repealing them, and decisions in other 
States were referred to. The Chief Justice said the effect of the act 
was to clothe the commissioners with the powers of certain oflicers, 
and that it was contended that this had no meaning without reference 
to existing statutes. That such legislation was valid was decided, he 
said, by the Court of Errors, in re Cleveland; but apart from this it 
seems that this clause of the constitution cannot be applicable when 
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one officer is substituted for another. The powers of the officer reside 
in the office and not the incumbent. For example, Justices of the 
Supreme Court are made ex-officio judges of the Orphans’ Court. 
In the present case the old incumbents were discharged and the 
mayor’s appointees took their place, with all their powers. The 
offices are not changed. The only change is in the mode of appoint- 
ment. The Legislation grant is unnecessary; it effects nothing and 
cannot be said to do what the constitution forbids. It has not seemed 
to the court that this objection has a semblance of substance. 

Another objection was that the powers given to these boards are 
unconstitutional. The only question is whether these persons hold the 
’ offices. The provisions of the act granting them certain powers are 
separable; they can be eliminated without affecting the power of 
appointment. The question may be raised at another term and under 
a specific clause of the act itself. 

Another objection was that the act is purely local; that cities may 
be classified, but that this does not apply to street and water supply, 
because they are common to all cities. 

This legislation, however, the Chief Justice said, deals not with the 
general subject, but with the machinery. 

If the machinery must be the same for all classes of cities, the posi- 
tion would be impregnable. But the largeness of the cities does make 
a difference in the machinery for the control of streets and of water 
supply. In small cities these matters can be left in full control of the 
municipal body, but in large cities all experience has shown that 
independent boards are desirable. To hold otherwise would be like 
saying that the swaddling clothes of a child are sufficient for the use 
of a man. 


In Gloucester City v. Eschbach, in a suit on a penal bond, the 
question was whether judgment might be entered for more than the 
penalty. 

Maaigz, J., said: The true rule, in my judgment, is that upon an 
action on a bond, with condition annexed, if it appears that the condi- 
tion has been broken and that the sum really due or the damage actu- 
ally sustained, exceeds the penalty, the plaintiff may recover the 
penalty as a debt, and substantial damages for its detention, measured 
by interest thereon from the time the penalty ought to have been paid, 
and not exceeding, in the whole, the sum really due, or the damage 
actually sustained. 





In Lauferman & Co. v. Hope Manufacturing Co., the declaratior 
was served with the summons, on the secretary of a corporation, and 
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a notice to file an affidavit of merits was served on him; at the same 
time judgment was taken at the end of ten days, in default of an affi- 
davit or plea. The case came up on a motion to open the judgment. 

Drxon, J., delivering the opinion of the court, said: The first section 
of the act of , 1891, provides only for the service of a notice after 
the defendant is in court, but the third section just as clearly that the 
affidavit is required upon a notice given with the service of the sum- 
mons. He said it was contended that at all events the affidavit need 
not be filed until ten days after the defendant is in court, that is, after 
the return of the summons, but he held that this was not the true 
construction of the act. The second objection was that the statute 
does not apply to a corporation. The first section of the act directs 
that the notice must be served personally; the third section does not 
prescribe the mode of service, but the judge said it must be taken 
that the mode is the same. Without deciding whether a corporation 
can be served personally, such service must at least be made on the 
body of stockholders or directors assembled, and service on a secre- 
tary is only service on an agent, and not personal service. The judg- 
ment was set aside. 





In State, Pearson, pros., v. O’Connor, it was held that the clerk of 
a District Court does not hold an office under the government of a 
city, within the meaning of the acts relating to the tenure of offices of 
Union soldiers and sailors (April 6th, 1888, April 9th, 1889), and is 
not an officer in a city within the meaning of the act of March 9th, 
1891, and also that this last act is special as applying only to persons 
holding office at the time of its passage. 


EDITORIAL NOTES. 

AN important question relating to chattel mortgages was decided 
by Vice-Chancellor Pitney in Milton v. Boyd at the October term. 
He held that a mortgage given to secure a pre-existing debt will not 
prevail over a prior unrecorded mortgage; that is to say that the 
holder of a mortgage given for no other consideration than prior in- 
debtedness and without the surrender of any right or advantage does 
not constitute the holder a “ mortgagee in good faith” within the 
meaning of the chattel mortgage act. The Vice-Chancellor says the 
act is a copy of the statute of New York passed in 1833 (Rev. St. N. 
Y., p. 136), and was no doubt intended to have the same construction, 
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In 1864, when our act was passed, the construction of the act in New 
York, the Vice-Chancellor says, was entirely settled. It had been 
held by the Court of Appeals in New York that an assignee for the 
benefit of creditors was not such a bona fide purchaser as could avoid 
an unrecorded chattel mortgage, Van Heusen v. Radcliff, 17 N. Y. 
580, and the same court decided in September, 1863, that the holder 
of a chattel mortgage given to secure an antecedent debt was not a 
mortgagee in good faith under the statute and could not displace a 
prior unrecorded chattel mortgage unaccompanied by possession. At 
this point the Vice-Chancellor’s attention was called to the fact that 
the courts of New York hold that a pre-existing debt is not such con- 
sideration for the transfer of commercial paper as to give the holder 
the position of a bona fide holder, and that the course of decision of 
other States of the Union, including New Jersey, is not in accord with 
this doctrine, and hence he says it is argued that the decision here 
would not be in accsrd with the same doctrine applied to chattel 
mortgages. The Vice-Chancellor then rightly distinguished between 
the transfer of commercial paper and the sale or mortgaging of other 
property, real or personal, citing Allaire v. Hartshorne, 21 N. J. L. 
(1 Zab ) 665; Swift v. Tyson, 16 Pet. 1; Savings Bank v. Bates, 120 
U. 8. 556; Pancoast v. Duval, 26 N. J. Eq. (11 C. E G.) 445; Min- 
gus v. Condit, 23 N. J. Eq. (8 C. E. G.) 313, and other cases. 

He distinguished Uhler v. Semple, 20 N. J. Eq. (5 C. E. G.) 288, 
and said the Chancellor in that case had in mind the rule regulating 
the transfer of commercial paper, and that so far as he was dealing 
with ordinary property rights he was considering the case as one of a 
contest between a prior latent equity and a subsequent legal title 
without notice, which is different from the present case, because here 
the prior right is a legal title. He cited and discussed many other 
cases and came to the conclusion that the statute was only intended to 
protect those who have parted with something in reliance on the 
apparent ownership of the property, and that these are the persons 
described as “ subsequent purchasers and mortgagees in good faith.” 
The opinion is too long to be printed in the present number of the 
JOURNAL, but it is so important and interesting that we shall try to 
make room for it next month. 
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LEADING ARTICLES IN EX- 
CHANGES. 





American Law Review, September—October, 
1891. Review Publishing Co., St. Louis, 
Mo. 


A summary of quasi-contracts, by John 
H. Wigmore; The decisions of the comp- 
trollers, by Edward Ireland Renick; Is 
unpaid capital a trust fund in any proper 
sense? by R. C. MeMurtrie; Land transfer 
and registration of titles, by William D. 
Turner; Avoidable causes of delay and 
uncertainty in our courts. 
The Green Bag, October, 1891. 

300k Co., Boston, Mass. 

The English bench and bar of to-day, 
III; The Solicitor-General (with portrait) ; 
The holiday of Morpheus (in verse), Wilbur 
Larremore; The jury system in civil cases, 


The Boston 


by Alfred Russell; The Supreme Court of 


New Jersey, by John Whitehead (with por- 
traits of Ira C. Whitehead, E. B. D. Ogden, 
Henry W. Green, L. Q. C. Elmer, Daniel 
Haines, Edward W. Whelpley, George P. 
Woodhull); Medizval punishments, by 
Charles 8. Martin. 
Harvard Law Review, October, 1891. The 
Harvard Law Review Publishing Asso- 
ciation, Boston, Mass. 


A brief survey of equity jurisdiction, | 


VII, by C. C. Langdell; The prevention of 
unfair competition in business, by Row- 
land Cox. 


Criminal Law Magazine and Reporter, Sep- 
tember, 1891. Frederick D. Linn & Co., 
Jersey City, N. J. 

The power of the sovereignty to regulate 
the conduct of citizens toward each other, 
by D. H. Pingrey. 

Railway Law and Legislation, September, 
1891. Canaday, West, Gedney & Rob- 
erts, 712 Tenth street, N. W. Washing- 
ton, D. C. 

The Nicaragua canal project; Canadian 
competition and discrimination; The postal 
telegraph bill. 

The Albany Law Journal, October, 1891. 
Weed, Parsons & Co., Albany, N. Y. 
Avoidable causes of delay and uncer- 

tainty in our courts; The justices of the 

peace in England, 


The Central Law Journal, October, 1891. 
The Central Law Journal Co., St. Louis, 
Mo. 


Bicycle and velocipede law, by W. W. 
Thornton; Ouster as between tenants in 
common, by William L. Murfree, Jr.; The 
term ‘‘ Wholly Destroyed,’’ as applied and 
used in policies of fire insurance. 

The Irish Law Times and Solicitors’ Journal, 

October, 1891, Dublin. 

Jankruptcy operating as forfeiture or de- 
feasance; Interim; Injunctions; Restraining 
libel; Judgment against husband as a bar 
against wife. 





BOOK NOTICES. 





THE AMERICAN STATE REPORTS, contain- 
ing the cases of general value and author- 
ity, subsequent to those contained in the 
‘‘American Decisions’? and ‘‘American 
Reports,’’ decided in the Courts of Last 
Resort of the several States. Selected, 
reported and annotated by A. C. Free- 
man and the associate editors of the 
‘*American Decisions,’? vol. XX. Ban- 
croft-Whitney Company, Law Publish- 
ers, San Francisco, Cal., 1891. 

This series of reports has already become 
This volume, 
like its predecessors, contains many decisions 
on interesting subjects copiously annotated. 
The cases reported have been taken from 
the reports of the States of Wisconsin, Ar- 
kansas, California, lowa, Maryland, Mich- 
igan, Minnesota, Missouri, Nebraska, New 
York, Oregon and Pennsylvania. 

The following are among the cases re- 
ported and are of special interest: State v. 
Dist. Board of School Dist. Sh. (Wis.), 
Bible reading in common schools; Carr 
v. City of Conyers (Ga.), Criminal law, 
Cursing; Bardwell v. Collins, (Minn.), 
Service by publication, in personal action, 
on persons within State, not due process of 
law (Note—What is due process of law ?); 
Tax proceedings, due process of law; Pro- 
ceedings by information; Legislation, gen- 
eral; Statutes, held to deprive of rights 
without due process of law; Statutes held 
not to deprive of rights without due process 
of law; People v. Foss (Mich.), Highways, 
right to grass growing in; Rights of abut- 


well-known to the profession. 
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ting owners to trees, herbage, etc. ; Coskery 
v. Nagle (Ga.), Innkeepers, baggage, de- 
livery of to agent at depot, beginning and 
terminating of liability of; Briston v. 
Tasker (Penna.); Trust deeds. Power to 
revoke. The usual table of cases reported, 
index to the notes, and general index form 
a part of this volume. 





EXAMINATIONS FOR THE BAR. 





NOVEMBER TERM, 1891. 

The term began on Wednesday instead 
of Tuesday, which was a holiday. The writ- 
ten examinations were held, however, as 
usual, on Wednesday afternoon, at one 
o’clock, and the oral examinations on Thurs- 
day, at the same hour. Motions for admis- 
sion to the examinations, which are ordi- 
narily made on Tuesday, must be made on 
Wednesday morning, when the term begins 
on that day. 

The examiners were as follows: 

For Counsellors—Mr. William 8. Gum- 
mere, Mr. Craig A. Marsh, Mr. Michael 
Dunn. 

For Attorneys—Mr. William H. Morrow, 
Mr Edward Q. Keasbey, Mr. Chandler W. 
Riker. 

Mr. Gummere and Mr. Dunn retire and 
Mr James F. Minturn and Mr. D. J. Pan- 


coast. 





ATTORNEYS LICENSED. 





George M. Bacon, Elmer; William H. 
Speer, Jr., Jersey City; Albert I. Drayton, 
Jersey City; Llewellyn B. Jackson, Cam- 
den; John F. Marion, Jersey City; Horace 
L. Allen, Hoboken; Charles A. Eaton, Jer- 
sey City; William H. Carey, Jersey City; 
Joseph A. Smith, Hoboken; B. R. Higgin- 
son, ; Clarence S. Biddle, Trenton; 
Henry I. Budd, Jr., Mt. Holly. 








COUNSELLORS ADMITTED. 


Joseph D. Bedle, Jr., Jersey City; Benja- 
min G. Demarest, Passaic; Chas F. Axtell, 
Morristown; Alfred F. Skinner, Newark; 
Aaron V. Dawes, Trenton; Jay Ten Eyck, 
Newark; Edmund Wilson, Red Bank; Chas. 
M. Van Buren, Paterson; Theodore D. Dur- 
ling, Pennington, 





CASES DECIDED. 





NOVEMBER TERM, 1891. 

Lewis v. Moore, certiorari, dismissed. 

Ninth Baptist Church v. Orange, ordi- 
nance for opening and street, set aside. 

Gloucester City v. Eschbach, in debt on 
penal bond, judgment entered for $2,800 
debt, $825 damages. 

Duffield v. Burroughs, demurrer sus- 
tained. 

Chase v. Garretson, rule to show cause, 
dismissed. 

Buren v. Albertson, advice of county 
superintendent held not conclusive. 

Landis v. Vineland, conviction reversed. 

Farr v. Bayonne, change of ward lines, 
resolution set aside. 

Hagerman v. State, motion to quash in- 
dictment for obtaining money under false 
pretences, refused. 

Tunken v. Talmadge. 

Frost v. Chandler, writ quashed. 

Lauferman v. Hope Mfg., judgment set 
aside. 

Chambers v. Cateret, &c., R. R. Co., 
order appointing commissioner set aside, 
with costs. 

Messmore v. Meyer, judgment in attach- 
ment, opened, saving lien. 

In re Jos. E. Haynes, Mayor of Newark, 
appointment of board of street water com- 
missioners, sustained 

Voorhees v. Ball, new trial granted. 

State, Pearson v. O’Conner, Certiorari 
dismissed. 

Creveling v. DeHart, opinion by Harri- 
son, J., to be filed. 

Trenton Tile Co. v. Fort Bearborn Nat. 
Bank, opinion by Knapp, J., to be filed. 

Runyon v. Wilkinson, demurrer sus- 
tained. 

Costello v. Camden H. R. R., rule dis- 
charged. 

The National, etc., v. Kinney, opinion 
by VanSyckle, J., to be filed. 

Chavent v. Schefer, rule discharged. 

Bell v. Rong, rule discharged. 

Walton v. Cuthbert, demurrer sustained. 

Wemman v. State, judgment affirmed. 

State v. VanDergent, 1 ule absolute. 

Griggs v. Chosen Freeholders of Middle- 
sex, new trial granted, 
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